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SMITH, CHIEF JUSTICE, FOR THE COURT:
. Regina Powdl and her husband, Thomes, filed suit againgt Methodist Hedth Care-Jackson
Hosoitds (Methodis), dleging thet Powd | had suffered an injury to her leg and foot during surgery to
remove her gdl bladder. The Hinds County Circuit Court granted Methodis’s motion for summary
judgment. Powel appeded, and the apped was assigned to the Mississppi Court of Appeds which

unanimoudy affirmed. We subsequently granted cartiorari.



2. TheCourt of Appeds opinion, Powell v. Methodist Health Care-Jackson Hosps., 856
0. 2d 353, 355-56 (Miss Ct. App. 2003), adequatdly setsout thefectsinthiscase. Therefore, they will
not be repeated here.

ANALYSS
13.  Because we condude that summary judgment was gopropriate and the Missssppi Court of
Appedsdid nat ar, we afirm the judgment in this casa.
4. Asthe Court of Appeds correctly noted, where the matter a issue is not within the scope of a
layperson’s common knowledge, negligence can be provenin amedica mdpractice action only wherethe
plantff presentsmedical testimony establishing thet the defendant physidian failed to use ordinary skill and
cae. Gatlin v. Methodist Med. Ctr., Inc., 772 So.2d 1023, 1026 (Miss. 2000). See also
Coleman v. Rice, 706 S0.2d 696, 698 (Miss. 1997); Palmer v. Biloxi Reg'| Med. Ctr., Inc., 564
S0.2d 1346, 134 (Miss. 1990). Moreover, asin ay negligence action, a plaintiff daming medicd
med practice must show thet there is a causal connection between the injury and the defendant’ s conduct
or acts. See Palmer, 564 So. 2d at 1355.
1.  Hee Powdl presented medicd testimony through her expert, Dr. Alexander. Powell, 856 So.
2d at 357. Dr. Alexander plainly sated thet the operating table srap probably did not cause Powdl’s
inuy. I1d. Asthe Court of Appeds conduded, Dr. Alexande’ s tetimony made no mention of any
deviaion from Methodid's dandard of care. 1d. As such, it escgpes us how we could conclude thet
Powdl| established Methodist's sandard of careinthis case.
6.  Moreover, we agree with the Court of Appeds that Powd | dso faled to make a showing of
proximatecause. Thet is, Powell falled to show acausal connection between her injuriesand Methodid's

acts or conduct. Powel’s other expert witness tedtified in her depogition that the operating table Srgp
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gppeared to be placed on Powdl’s leg in a “pefectly normd” manner. Powell, 856 So. 2d at 357.
Powdl| dleged that “ether medica negligence or some ort of pressure wasinflicted on her leftleg.” 1d.
a 356. However, the same expert dated that according to the medica records, there was no evidence
of externd pressure to Powdl’sleg during the procedure. 1d. at 357.
7. Hndly, as to Powdl’s assertions regarding res ipsa loquitur, we concdude that doctrine is
ingpplicable under the facts presented here. Under the doctrine of res ipsa loquitur, negligence can be
inferred in cartain factud Stuations. Wintersv. Wright, 869 So.2d 357, 363 (Miss. 2003). ThisCourt
hes held that this doctrine should be cautioudy gpplied. 1d. Explaining the use of thisdoctrine, we have
dated that
[the red quedtion, generdly, is whether or not in the process of the operaion any
extraordinary inddent or unusud event, outsde of the routine of the action of its
performance, occurred, and beyond theregular scopeof itscustomary professiond activity
in such operations, which, if unexplained, would themsdves reasonably spesk to the
average man as the negligent cause or causes of the untoward conseguence.
| d. Resipsaloquitur may begpplied only whenthreedements' arepresant. Firdt, thedefendant must have
control and manegement of theindrumentaity causng theplantiff’ sinjury. 1d. Moreover, “theinjury must
be such that inthe ordinary courseof thingsit would not occur if thosein contral of theindrumentality used
proper care” |1d. Third and findly, resipsaloquitur only gpplies where the injury is not aresult of the

plantiff’ svoluntary act. 1d.

We note that the Court of Appedls, citing Brown v. Baptist Mem’| Hosp.-DeSoto,I nc., 806
$0. 2d 1131,1135 (Miss. 2002), concluded that four elements must be satisfied in order for this
doctrineto be gpplicable. It istrue that Brown states this proposition, but that language is a mere
aberration. We darified in Winters that the doctrine is made up of three elements. We reiterate that

holding today.



18.  Powdl’sown expert witness confirmed thet the cause of Powd’sinjury could be from negligert
or nor-negligent causes. Spedificaly, Dr. Alexander sated, “1 would haveto speculae astothepossible
cause, and only after said goeculation could | labd it negligent or nat. | could not tell you now thet | am
certain negligence occurred in the operating room this day.” 1d. a 359. Additiondly, there was no
evidence that the result of the injury was nat aresult of some voluntary act on Powd|’s part. Therefore,
we hold thet the doctrine of resipsaloquitur does not goply inthiscase
CONCLUSION

19.  Insum, Powel faled to establish Methodis’ s sandard of care; she made no showing of acausd
connection between her injuries and Methodis’ s acts or conduct, and; she did not stify the dements of
resipsaloquitur inthiscase. Accordingly, under our caselaw, we hold that the Court of Appedsandthe
trid court did not er and that Methodig Hedth Care - Jackson Hospitds was entitled to summary
judgment. Therefore, we affirm the judgments of the Court of Appeds and thetrid court.
10. AFFIRMED.

WALLER AND COBB, P.JJ., CARLSON, DICKINSON AND RANDOLPH, JJ.,
CONCUR. GRAVES, J.,, DISSENTS WITHOUT SEPARATE WRITTEN OPINION.

EASLEY, J., DISSENTS WITH SEPARATE WRITTEN OPINION. DIAZ, J., NOT
PARTICIPATING.

EASLEY, JUSTICE, DISSENTING:

11 | respectfully dissent from the mgority opiniontoday. The Court of Appedsdid not citePalmer
v. Clarksdale Hosp., 206 Miss. 680, 40 So.2d 582 (1949) inits opinion. | conclude that pursuant to
this Court's halding in Pal mer, the dement of indrumentdity could be met a trid. Therefore, | would

reverse and remand the case for further proceedings



I. Instrumentality
112. ThePowdlsctePalmer v. ClarksdaleHospital, 206 Miss. 680, 40 S0.2d 582 (1949), where

Pdmer suffered injuriesto her feet during anon-specified surgery, alegedly dueto improper use of srgps
used to fasen PAmer'sfeet to the operating table. The trid court granted a directed verdict in favor of
Clarksdde Hospitd e trid. Pdmer cdled asawitnessMiss Frands who wasthe drculating nurse during
the surgery. Frandshad no independent recollection of thesurgery. Shedid agreethat shedid not loosen
the draps during the forty-five minutes they were on PAmer's feet, but she did not believe that the Sraps
were capable of being tightened enough to cut off the drculation to thefeet. This Court reversed, Sating:

There was no defect in gopdlant'sfest when she went into the operating room. Shewas
there placed under an anaesthetic and rendered unconscious, SO that she was unable to
take care of hersdf or make complaint of anything that wasdoneto her. The Srgoswere
placed upon her feet and were kept there, suspending the weight of her feet and legs,
without release or loosening to retore drculaion, for about forty-five minutes. Nothing
touched gppdlant's feet that could have caused this injury except these srgps. The
demonstration made before the jury, coupled with the testimony of
appellant's physician, was such that the jury could have found, as
reasonablemen, that thestrapscontinued totighten upon appellant'sfeet
to the extent of obstructing the circulation of blood therein, and that
reasonable care on the part of appelleesrequired atemporary loosening
of these straps, and that a failuretherein proximately caused theinjuries
to appellant. Infact, the evidence exduded every causal connection except the Strgps,
and we are of the opinion that thelower court erred in exduding the evidence and refusing
to submit the case to the jury for decigon.

Palmer, 206 Miss. a 693-94, 40 So.2d a 584 (emphasis added).

113. ThisCourtinPalmer v. Clarksdale Hospital rdiedonYbarrav. Spangard, 154 P.2d 687
(C4d. 1944), where Y barra had his gppendix removed. 'Y barraremembered that when hewas placed on
the operating table two hard objectswere pressing into hisneck and shoulder area. After surgery Ybarra
fdt pain and numbness in his right shoulder. The trid court dismissed Ybards suit.  The Cdifornia

Supreme Court reversad, finding thet thefact thet Y barra.could nat identify any definiteinsrumentdity as
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causng hisinjury was not fatd to hiscause of action. It further found thet adtrict interpretetion of resipsa
loquitor would result in few if any petients able to recover for injuries recaived while unconscious. The
court findly held thet “where a plaintiff receives unusud injuries while unconscious and in the course of
medicd trestment, dl those defendants who hed any control over his body or the indrumentaities which
might have caused the injuries may properly be cdled upon to meat the inference of negligence by giving
an explanation of thar conduct." Ybarra, 154 P.2d at 691.
14. Here the Court of Appeds found that there was no showing of an indrumentaity under the
exdusve contral of Methodig Hospitd that caused damage to Powdll. The operating room drculaing
nursein Powd|'sgdl bladder surgery was Carolyn Rowe, but there is no depogition testimony or acoount
from her concerning the surgery in this record.  There is an excerpt from the depogtion of Barbara
Bregande, identified asthe Powdls nurang expert, in Powel'spetitionfor certiorari. Inher depogtion, she
tedtified:
Q: Do you have any information or knowledge thet they [operating room daff]
werent careful in placing thet strap?
A. | have no way of knowing that, because | see nothing in the records to indicate
how the strgp was placed or the second time the Strap was placed on the patient.
| only know how is was placed the first time which looked perfectly
normal.
Q. And do you have any information or information that there was any externd
pressure placed on Mrs. Powdl| leg during the course of thet procedure?
A. | cannot find in the records any other area where we might concalve thet the
patient had pressure other then in the operating room.
Q. Thet is not my quesion. My question was, do you have any information or
knowledge thet there was externd pressure placed on her leg during the course of
that procedure?
A. According to the record, no.
(emphasis added). However, there was some mention of abody srgp by Powdl'sexperts but thereisno

depogitiontestimony on how the strap was gpplied. Powell tedtified that she was unconscious and did not



recd| anything from the paint thet the anesthesiologist gave her aseddive. She tedtified in her deposition
asfdlows

When they took you to surgery, then what happened? What do you recall?

| recdl going to another areawhere a anesthesologist came in and asked some
questions....

Let me back up asscond. Before you went into gpesk with the aneshesologis,
hed you been given any medication -

| don't recdll....

Okay. At the next dage, were you given any medication by the anesthesologist
a thet point?

| think | wasgiven a-- after | talked to theanesthesiologigt, on of those-- | guess,
like a sedative shat to rdlax me.

Okay. How did thet affect you?

| don't remember anything padt that point.

Were you conscious?

Not after the sedative.

Okay. Prior to receiving the sedative, what dse do you remember as far as
preparations for surgery?

That'sabout dl | remember....

Prior to be given the sedative, do you recal bumping your left knee onany piece
of hospitd equipment?

No.

You were just postioned in the bed -- how were you positioned in the bed?
Were you laying on your back?

Yes

Legsdraght out in front?

On my back, devated alittie bit. Kind of adtting pogtion.

How were your legs poditioned?

Straght....

Do you recdl baing uncomforteble a dl in the way you were poditioned prior to
going into the operating room --

No.

-- a any point? Prior to being given the sedative, do you recdl a sfety strgp
acrossyou a any location on your body?

Prior to the sedative?

Yesh.

No.

Okay. Do you recdl seeing any kind of ssfety Srgp laying across your body a
any point prior to or after the surgery?

No.
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Everyonein theroom.

Who do you recdl being in the room?

There were two gaff personnd thet brought me to the room. | think it was two
maes. Therewasanursedready intheroom. 1'massuming that wasimy assigned
nurse. My husband and my mother-in-law.

Q. Do you know whet type of anesthetic you were given? Wereyou given agenerd
aneshesaor alocad? | undersand you hed gdlbladder surgery.

A. Yes

Q. Did they knock you out completdy?

A. Yes

Q. Whenyou trandferred yoursdf from the sretcher to the bed, wereyou ableto pick
your legs up and move them over yoursdf?

A. Yes

Q. So you could pick them up and put them down?

A. Yes

Q. Okay. Didyoutdl meyou recdled feding the sensation of your left foot baing
adegp as soon as you woke up?

A. Assoon as | woke up.

Q. Did you report thet to anylbody?

A.

Q.

A.

115.  Dr. Fsher, thedoctor who performed the gdIbladder surgery, testified in hisdeposition thet srgps
are dways used on patients in surgery but did not recdl spedficdly if srgps were used on Powel. He
Sated:

Do you recdl asafety srgp being used on Mrs. Powd|?

| dont recal in particular for Mrs. Powel, but | will tdl you the sfety drep is
aways used on patients -- 0 that number one, they dontt fdl off thetable.
Catainly.

Theyfdl off thetable and bust their heed open and dl like that, then we got ared
problem.

Yes, dr. So you dont recdl specificadly a sefety strap on Mrs. Powdl; is that
right?

| wasn't -- probably wasn't there when she was being place on the table and
evarything being put on thetable, so | can't tl you one way or the ather.

> O >0 PO

116.  Dr. Alexander, the neurosurgeon who trested Powdl for compressad nerve dameage tedtified thet
he could sate what cause Powdl's nerve compresson. However, he gated in his depogtion asfollows

Q. | hearing you to say thet you're not prepared to testify to areasonable degree of
medicd probability asto what caused her compresson?



A. | am prepared to givethe opinionthat | think it wasacompresson. | do not know
what the compressve agent would be or could be nat, A, having been thereand,
B, being ultimatdy familiar beyond a-- just arudimentary levd asto what could
have causad the compression. | know thereisablack strgp used, but | think the
people that were there on that case thet day might better give opinions.

Q. | just want to make sure | understand so | don't waste dl of our -- everybody's
time. With regard to the causation, & this paint, youre limiting your testimony to
the fact that she had a compressad peroned nerve, but as to what caused, to a
reasonable degree of medica probaiility, that compressed nerve, that's not what
you'e prepared to tetify to, correct?

A. That'sbeen my opinion dl dong.

He further tedtified:

Q. Now, | gpologize for asking you this again, but were on the subject: Basad on
everything that welve talked about, and basad on your knowledge, education,
traning and experience, | bdieveyouvetedtified thet you can't say to areasonable
degree of medica probaility what the compressve agent was, isthat correct?

A. Yes gr, | think weve hit it three or four different times. | cannot say.

Q. Okay.

A. All | can say istha Mrs Powdl told me shewent into the operating room without
this complaint and she came out with it.

917. Basad onthisCourt'shalding in Palmer and this evidence, the dement of indrumentality could
bemet a trid. Therefore, | would reverse the judgements of the Court of Appealsand thetrid court and

remand this case for trid.



